Self defense and its limits

N

The fundamental human law of self-defense finds its articulation in the Bible in Exodus:
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“If the robber is found while tunneling and is beaten and dies, there is no bloodguilt for his
death. But if daylight shines on him there is bloodguilt in this case. The robber shall pay for the

goods, and if he can not afford to do so, he is sold to pay for his robbery.” (Exodus 22:1-2)

Rashi' commenting on this verse, and basing himself on the talmudic discussion, makes the
connection to self-defense explicit:
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Here the Torah has taught: if someone comes to kill you, rise up and kill him. This person came
to kill you, for he knows that a person will not simply stand aside, watch himself be robbed and
keep quiet; therefore he comes with the intent that if the owner resists giving up his possessions,
he will kill him.

What allows us to take the law into our own hands?

What limits does the Torah itself place on the justification of self-defense?
What difference does daylight make?

Is there a broader principle at work here?

What limits would you place on self-defense?

The talmud argues about the limits of the argument of self defense. Thus it quotes a tanaitic
teaching interpreting the biblical verses we have just quoted:
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Our Rabbis taught: “There is no bloodguilt, but if the daylight shines on him...” does the sun
shine on him alone, rather the verse is to be understood metaphorically: if the matter is as clear to
you as the sun that he has not come in peace but rather intends to kill you then you may kill him,
but if not, do not kill him.

What is the import of this teaching?
How does it limit the argument of self-defense?

1. Rashi: Acronym of Rabbi Solomon the son of Isaac (Shlomo Yitzchaqi) , 1040-1105, France. The most
frequently consulted Jewish medieval Bible and Talmud commentator.



The Talmud also quotes an opposite tanaitic teaching:
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Another tannaitic source teaches: “If the sun shines on him, there is bloodguilt in this case.”
Does the sun shine only on him? Rather, if it is as clear to you as daylight that he comes in
peace, then don’t kill him, but if not, kill him.

Note how these two positions play off different readings of the biblical verse.
What is the presumption here?
Which of the two positions do you think we should follow?

(In typical fashion the later talmudic exposition attempts to minimize the disagreement among
the sources and resolves the difference by arguing that they ultimately maintain the same
position, and are talking about two different circumstances. Thus the former mishanah concerns
the case of someone you know well and are fairly sure won’t kill you -- in such a case you have
permission to Kill the person only when you are sure that your assumption is wrong, but the latter
teaching concerns the more usual case where we can presume the robber will kill you if you
resist.)

Maimonides in his codification of Jewish law, the Mishnah Torah follows the conclusion of the
the talmud and writes (v P9 N2 MIN):
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Someone who tunnels into a house, whether by day or night, there is no blood guilt, rather if the
owner or someone else Kills the robber they are innocent. Indeed everyone has permission to Kill
the person, whether on Shabbat or weekday, in whatever manner at their disposal by which they
can Kkill him, as it is written, “there is no bloodguilt.”
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But if it was clear to the owner that the robber did not come with the intention to Kill him but
only came for money then it is not permitted to Kill the person, as it is written, “If the sun rises
on him,” that is if it is as clear to you as daylight that this person intends you no harm then do not
kill him, even if it is at night.

Note that Maimonides, following the talmudic argument, has entirely turned the image used in
the biblical verse into a metaphor.
Do you think that this reading of Maimonides is the intent of the biblical verse?



Other medieval authorities want to limit the use of force more than Maimonides does. Rabbi
Abraham Ibn Daud (1125-1198, known by the acronym Ravad), an older contemporary of
Maimonides living in Provence, immediately comments on this passage of Maimonides:

9299 99 992 OX DUN T POY YNV NI OX DMNON WITY 9"YN D"V HNYT NN 2IND0N ¥ PN N'N
D2 N2 23) PRV 1IN INYT N D12 10D YN R NIPH PN 2"9YN 1) MV 50y DY N KDWY wpvd
91 12592 22) KON 1IN PIYA DY TP DY1) PHN 21037 25900 XY PN N2 VMY VPV KON
VMV M2 NN N2 DYa PR O 223 DAN HT1Y N NINY NI N H’22 7N Hyav y1» N2 ANv
%219 %7 YA 95 HUNY M NI RNDYI
Abraham says: | can not resist writing my own opinion for it seems to me that even though the
sages of the talmud interpreted the verse, “If the sun rises on him,” metaphorically i.e. if you are
certain that the person has not come to kill you, nevertheless, the biblical verse can not be
separated from its simple meaning for there is a presumption that a robber would only come
during the day to grab something and immediately run away but would not linger to engage in a
major robbery, staying to kill the owners. It is only at night, when the robber comes knowing
that the owner is at home that the robber comes with the intent to kill or be killed. But one who
comes during the day assumes that the owner is not at home only comes to grab something. By
my life, anyone who has understanding should find this explanation sufficient.

What is the presumption the Ravad makes?
How would you formulate the difference between Maimonides and Ravad?

Similarly the Shulchan Aruch? addresses the problem of the amount of force that one can use in
self-defense.
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If someone attacks another, the second is innocent of any responsibility for injury caused to the
first, since he has a right to defend himself, but if he was able to use less force but caused greater
injury then he is guilty.

Which opinion(s) seems closest to this last code?
How might these texts apply to a situation of war?

2. Shulchan Aruch is the authoritative code of law written by Rabbi Joseph Caro, Safed, Israel, 1488-1575.
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The Talmud extends the law of self-defense to the case of defending others who are being
pursued.
The talmud quotes a tanaitic teaching which allows others to kill a robber who is

presumed to be willing to resort to violence:
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“And is beaten”-- anyone can do so; “And he dies”-- any means you can employ to kill him is
permissible.

How much force is permitted to be used here?
Are there any limits?
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There is a tanaitic teaching: Rabbi Jonathan ben Saul says: If someone was pursuing another
attempting to kill him, and were it possible to stop him by injuring one of his extremities but
instead killed him, that person is subject to a capital case.

How does this teaching differ with the first?
Which ought to be followed?



